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" HW.R. Wade, Administrative Law, 6 ed., (Oxford : Oxford University
Press), 1988, p.783.

" The authorities seem to be obiter dicta,. e g. Cave v. Mountain (1840) 1 M.
& G. 257 at 263.

" Examples concerning magistrates are Jones v. Gurdon (1842) 2 QB 600;
Clark v. Woods (1848) 2 Ex. 395; R. v. Manchester Magistrates’ Court ex p. Davies
[1988] 1 WIr 667; and see Beaurain v. Scolt (above, p. 497). But honest mistake of fact
was a defence : Pease v. Chaytor (1861) 1 B. & s. 658; London Corporation v. Cox
(1867) LR 2 HL 239 at 263.

® Re McC. (above), decided on the preliminary question whether the action
iay.

" Sirros v. Moore [1975) QB 118, now explained on the ground that the
judge of Crown Court, who had cause an appellant to be arrested by irregular

procedure, had made only a procedural and not a jurisdictional error.
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'® Abimbola A. Olowofoyeku, Suing Judges : A Study of Judicial Immunity,
(Clarendon Press : Oxford, 1993), p. 161.

*® See e.g. s. 6(5) of the New Zealand Crown Proceedings Act, 1950. A
similar ’provision can be found in s. 5(6) of Ontario’ s Proceedings Against the Crown
Act 1980. However, the validity of this provision is now highly questionable by virtue of
s. 24{1) of the Canadian Charter of Rights and Freedoms (see Lamer J. in Nelles v. The
Queen in Right of Ontario, above, at 348). In Australia it has been held that the

Attorney-General cannot be held liable in respect of Judicial acts; see Rajski v. Powell

(above).
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2 FnatinamAimnefuansiaandnaeedmin 1y Floy v. Barker (1607) 12
Co.0 Rep 23 ; Sirros v. Moore (1975) Q.B. 118,132. Wusu,

' gaiauns 1eessnd 18, p. 204.



- & -

sziinsldAn9a amuniie lunaednene Wy luumaunuwinqlivanets wawn

v et

1] J ] (- -~ ® o
Sendseyrranin® edwlsfianm lunngwnsudaeaueldghedetanisnseinfia

- o 1 & J .
Funalauadlauszmmnprasusrdnldvialiannsouinld Jasaurdakevie

4 ' dv (Y sl ' L4 -l -3 - J
yawalanlianpasiidnazgnFuniadumsnszimvienisuameesnnasnuniuvien

- o )

Funfuin “amunielunasfaifiaste malice in fact)” RBIRBULILENE2NAIN “9ANY
Fralunnangunng (malice in law)” '-hmnm%‘m‘luvmngumv&uumu‘ﬁq n1snszifn
latnlsasandeuidaluntenguuin wismuislumddediastaiuumuszlildngnie
nstﬁﬁ1ﬂummsz'n"1EJa‘inuﬂmnmniauﬁﬁo'luwwngumumu” udauRifuafupay
Kuifuthugaaniniu “aaunk” Fnazgnilundsesnsnssinfiduningeirn mzlng
Faquszacdudn eusaudansuaanamuninedniindaelanadiafiazianandons
uarlatsAsnmgsussdnldaunguay™

Asrinniiges An naminazilialagesla (Deliberate Infringements) euldun
mznssiniifirnligeimdnuAeades *rawligedn (Dishonesty” WRkuaania ms
deea FuRuvu uszanAuARfunsEiNEn ﬁnumzmd'wﬁtﬁmwnn'wn:‘:v'rﬁmmqhéqqn
Amundniuaaureaunguang edwlsfann dullAfasiigininmidoaavie
fduulasinasnaauiain Iu'um:tﬁmﬁuﬁﬂwqq:ﬁgtaumumanﬁnﬁ‘unim"\ﬁ
agfan felundrduteiiBnuanmaiearlhngnafesielyl daunndszngiaesdie
Aansadnsaligaimiuargnnaicuideiiindamsnssilaniianunredeas

wanaliiiiutivmguandn malaanligaindegniiansanuensanainmafaanuiine

# Bayley J. in Bromage v. Prosser, 107 ER 1051 at 1054 (1825).

® Ibid. 9 generally Jowitt's Dictionary of English Law, 2"°.edp. (London,
Sweet & Maxwell, 1977) ii. 1136; Words and Phrases Legally Defined, 2™ edn.
(London, Butterworths, 1969), iil. 198.

# Compare Bowen LJ in Mogul Steamship Co. v. McGregor (1889) 23 QBD
598 at 612 : 'Maliciously...means and implies an intention to do an act which is
wrongful, to the detriment of another. The term “wrongful” imports in its turn the

infringement of some right.’
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® Allen J. in Sweeny v. Young, 131 A. 155 at 158 (New Hampshire, 1952) ;
see also Bradford Corp. v. Pickles [1895] AC 587.

** Field J. in Bradley v. Fisher, 80 US 335(US Sup. Ct., 1871) at 348.
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“ see R. A. Epstein, ‘Private Law Models for Official Immunity' (1978) 42 Law
and Contemp. Prob. 53 at 61; Comment, ‘Liability of Judicial Officers under s. 1983
(1969) 79 Yale LJ 322 at 334-5; Way, ‘A Call for Limits* , 398; Barth, 'Immunity’, 767.

2 E.g. Spain, Brazil, Greece, Egypt—see Cappelietti, The Judicial Process,

94 There is no liability for negligence in Italy and Belgium (ibid.).
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® R. v. Cunningham [1957] 2 QB 396; cf. R. v. Caldwell [1981] 1 All ER 961.
The definitions in English criminal cases are not very helpful, however, because various
meanings are attached to recklessness depending on the type of crime involved. See

generally J. M. McEwan and St J. Robiliard, ‘Recklessness: The House of Lords and the

Criminal Law', Legal Studies, 1/3, 267, also J. C Smith and B. Hogan, Criminal Law, 6" ,

edn. (London, Butterworths, 1988), 81-9.

® See gemerally Black's Law Dictionary, 5" edn. (St Paul, Minn., West,
1979). 1142: Stroud's Judicial Dictionary of Words and Phrases, iv. 5" edn. (London,
Sweel & Maxwell, 1986), 2186; a;so American Law Instilule, Restatement of the Law:
second: Torts (St Paul, Minn., ALI, 1966), s. 500.

¥ See e.g. Eliio! v. Peters, 185 P.2d. 139 at 143 (Kansas, 1947); Harzfield's

Inc. v. Otis Elevetor Co., 116 F. Supp. 512 at 514 (US D. Ct. Missouri, 1953).
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* Per Lord Hailsham (dissenting) in Maharaj v. AG of Trinidad and Tobago
(above) at 405. Although mere judicial error is not a tort in itself, judges can clearly
commit torts in the purported exercise of judicial power. Otherwise the whole doctrine of
judicial immunity would be irrelevant and unnecessary.

* Farrell v. State(above) was based on this principle.
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* See Maharaj v. AG of Trinidad and Tobago.

* 390 A. 2d. 350 at 356 (Rhode Island, 1978).

% 337 NE 2d. 852 at 861 (Indiana, 1975).

¥ 410 P. 2d. 606 (Washington, 1966).

*63 L. ed. 2d. 673 (1980).

* Broom v. Morgan [1953] | QB 597.
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? Maharaj v. AG of Trinidad and Tobago.
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#1119 1un® Brooks v. United States® FeAraRnandndunirnszinfagainisees
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*® Basil J. Mezines, Jacob A.Stein and Jules Gruff, “Liability in Tort of

Government Employees," Administrative Law Volume 1 Chapter 6B (October, 1986):
11-12.
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606 F. 20 1192 (D.C.Cir 1979), 101 S.Ct. 3132, 69 L.Ed. 2d 367 (1981) Fem1afaRud
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* 93u Sogas70u, $20uka Fepsrndt 5, . 48,

* Abimbola A. Olowofoyeku, 813uf7 i#p7707 18, p.161.
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*' Brooks v. USA .(above).

* W0 e.g. Haslam v. State, 4 NYS 2d. 59 at 62-3 (Court of Claims, New
York. 1938). For a similar exception in Washington, see Evangelical United Brethen
Church v. Slate, 407 P.2d.440 (1965).

** 125 NYS 2d. 845 at 848 (Sup. Ct. New York, 1953).
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* T1l2ag Pierson v. Ray (above); Stump v.-Sparkman (above),

* \Usmg Tenney v. Branohove, 95 L. ed. 1019(US Sup. Ct., 1951); Lake
County Estates Inc. v. Tahoe Regional Planning Agency, 59 L. ed. 201,401 (US Sup.
Ct., 1979).

* Wsnp Beale v. Blount, 461 F. 2d. 1133(5" Cir., 1972); Petterway v.
veterans Admin. Hosp. Houston, Texas, 495 F. 2d. 1223(5" Cir., 1974).

" 114 L. ed. 2d. 547(1991).
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. Wsmg e.g. Lamer J. of the Supremé Court of Canada in Nelles v. The
Queen in Right of Ontario (above) at 326.

. Tﬂ?mq e.g. Factortame Ltd. v. Secretary of State for Transport (No. 2)
(above) at 107-8, where, following a reference to the Courf of Justice of the European
Community by the House of Lords, Lord Bridge said that it was the duty of a UK Court,
when delivering final judgment, to override any rule of national law found to be in

conflict with any directly enforceable rule of community law.
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* Christensen v Ward.
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